TERRITORY OF GUAM
OFFICE OF THE GOVERNOR
AGANA, GuaM 96910
U.Ss. A.
EXECUTIVE ORDER NO. 98-11

RELATIVE TO PROMULGATING EMERGENCY RULES
AND REGULATIONS FOR THE CUSTOMS,
AGRICULTURE, AND QUARANTINE INSPECTION
SERVICES CHARGE.

WHEREAS, in accordance with §9302 of Title 5, Guam Code Annotated, and
pursuant to Section 47143 of the Government Code as amended in Public Law No.
24-14, the attached amendment to Rules and Regulations governing the Customs,
Agriculture, and Quarantine Inspection Services Charge are hereby adopted as
emergency rules and regulations based upon the following:

1.

Section 18 of Chapter III of Public Law No. 23-45, containing
Governmént Code Sections 47143, et seq., mandates the collection of a
Customs, | Agriculture, and Quarantine Inspection Service Charge by
the Antonio B. Won Pat Guam International Airport Authority
(GIAA) and the Cutoms and Quarantine Agency (CQA) upon all air
and sea carriers.

Section 47149 of the Government Code authorizes the Director of CQA
to promulgate rules and regulations to implement Government Code
Section 47143, et seq., including rules governing the procedure of
collection| of the service charges, for periodic review of the costs of
providing inspection services and the level of charges levied, and other
matters. |

The Fede:ral Aviation Administration (FAA) AirportDistrict Officer,
Western-Pacific Region, U.S. Department of Transportation (DOT), in
letters dated November 13, 1995 and January 16, 1996, copies of which
are attached hereto and designated as Exhibits A and B, advised that the
service charges were not in conflict with Federal Anti-Head Tax Act,
(AHTA), §40116 of Title 49, United States Code, however, if the charge
amounts exceed the actual costs of providing inspection services, the
charges might be considered a prohibited tax under the AHTA, and
further, that payment of excess service charges might be considered a
prohibited use of airport revenue under §47107(1)(2)(A) of Title 49
United States Code.

To avoid| violation of these federal laws, the FAA Airports District
Officer advised that "the GAA and GCQA must ensure that the level of
the service fees do not exceed the costs of providing inpsection services
at GUM".' See Exhibit A.

On September 12, 1997, pursuant to Section 27 of Chapter 4, and Exhibit
B attached to Chapter 5, of Public Law No. 24-59, the General
Appropriation Act for Fiscal Year 1998, the projected cost for providing,
maintaining, and operating the service charge facility in relation to air
passengeri services in Fiscal Year 1998 is $9,816,058, and thus necessitates
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10.

11.

12.

that the (%urrent service charge applicable to air carriers be adjusted
from $7.27 to $6.36 to comply with the AHTA.

in accord?ance with §9302 of Title 5, Guam Code Annotated, and
pursuant to Section 47143 of the Government Code as amended in
Public Law No. 24-14, the establishment, modification, or adjustment
of any setvice charge levied pursuant to this Section shall be subject ot
the provisions of the Administrative Adjudication Law.

On December 30, 1997, a public hearing was held by the CQA on a
proposed | amendment to Sections III.A.2 and IV.A.4 of the Customs,
Agriculture, and Quarantine Inspection Service Charge rules and
regulations, in accordance with the Administrative Adjudication Law.

As a resuilt of these amendments, the current service charge of $7.27
will be reduced to $6.36 for Fiscal Year 1998.

The rates as amended will be in accordance with the advice of the FAA
that the service charge not be excessive and thereby not violate the
AHTA.

Pursuant to the Administrative Adjudication Law, "No rule shall be
effective until after. . . ninety (90) days have elapsed from the date of
filling with the Legislative Secretary."

Allowing the Ninety (90) days elapsed time from the date of filling
with the Legislative Secretary will not meet the April 1, 1998 deadline
date for the revised Fiscal Year 1998 service charge of $6.36 to go into
effect. |

Immediate adoption of the proposed amended service charge pending

the Ninety (90) days compliance period, on an emergency basis, is
necessary [to comply with, and abide by, the provisions of the AHTA.

NOwW, THEREFEORE, I, CARL T. C. GUTIERREZ, Governor of Guam, by
virtue of the authority vested in me by the Organic Act of Guam, as amended, do

order:

The proposed amended rules and regulations attached to this Executive
Order and designated as Exhibit C are adopted, and supercede and
replace the existing relevant rules and regulations government the
Customs,| Agriculture, and Quarantine Inspection Services Charge,
effective April 1, 1998.

SIGNED AND PROMULGATED at Agana, Guam this 28th day of February, 1998.

COUNTERSIGNED:

o

CARLT.C. GUTIERREZ
Governor of Guam
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mnz Mr. Ruynolds:

Thiz leteer vespends to your rsguest I9r tie -Federid Aviacion
Admipiscration (YAA) review of recastly esacted lagislation secablisiizg
a muc:mu and agricultural inspectian sezvice fea t5 be collested Ly the

" Gusin Airport Authorizy (GRA! at TS Guam ‘moermationsl ALTpors Terminml

(GURM} , Agana. Guam. Nagged cn cus review ¢f tha ieyislatioy ana
ingormacion cusTently availahle, the legislaticn does not appeay ta bhe
facially izcoszisteac with Federal raguizsmaits goveraning gaferation asd
use 0f Sevenua at Publicly-owned alirports. However, I watt =9 take chis
-OPpPérTunity to alarg you o FAA conecsrcs regarcding izmplesentacion of the

lcqzsln::.m: v

An mccod. the legizlacien auckorizes ctw GAR tO agssess -n.d soliect “rom
sir carziers landing at GUM a service cRAITe for customs acd inspection
um:n provided ac G4 (547145). The legislatian further m:hnzi:u ’
tha (;M to reimbusze the Guad Customd end Quarancine Agassy (GCQA) and
Deparemeat of AgTicultura for the GOITE Of perfoiwing tha VALioud
i.napvc:..m ar GUM and t& apply the eefYice chargs co pay for thoae coscs
{847146). Tha legizlation furthaer authorizes the Diractor of the GCBA tu
promulgata ruley sngd regiletians govercing che ssrvics charges. including
provisions aessahlisking perivdic raview of tha costy of providing the
servicas and of the leval of charges levied (§47148). The legiszlacicn
alzo mwvablishes am izitial service fame Of $S10 par paszanger and $5.00
per consigument of air cargo, *{ulneid the first suwles acd regulagions
required by §47149 have desn presulyzted ead based on a preliminary
assasymenc af ehe actusl «08ts” Of tChe sarvices provided (§47144).

Tne FAA haw comsidsred the lagislation :in lighsz of pha Anti-Head Tax Act,
49 U.S.C. § 40116 (AHTA). Tha AHTA ganmrally prohibits state and local
taxacion of u: commerte. pPAAEMATErS tITAVeliny Lo air commorce and tlke
sale ¢f air ttensporzation. The ARYN excludeas fzcm this prohidition
reasonable .‘.mé a' fues, rancal charges and ochay service chazges paid by
u:--alt operatcs £ar using airpods facilitias, The FAA has alse
conmidazred the -cyu atipn inm liGht c4 AIP grant asgurantes reguiring
that ravenuea cenerated by an AIP chliga:ed airport he used for che
cxp:..a.l and operating :nsen cf ehe aiZpor 49 U,5.0. § 47107(L). Baswd
=ne FRA nﬂ:h"‘:'-:l-:.:n ﬂC: az 1294, Pun, lav 10X-20S

on provisicns «f =2
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]
reflecting tha value of sarvices and . .fscilities provided to the aitpors
aye co be conzidered a prohikited use of Airpezc ravenue,

49 U.5.C. § 47207 (2} (A

Based on the tezes ¢ tihe legislacticn it appsarsz ciac she sarvice charge
is intended to ba inpPOBad Su aufer2lt operators to reec@ver the coszg of
Pruviding inspectasn servicas and facilities ar GOM. The FAA notes cthac
the inicial chaTyas ard based on pPrelimingry estimmsces of costs and are
to stay ia gffect saly uatil ) yulemaking esgablishicg coscy and fee
levels is compleced. I implamented as izcended., the legizlation doas
£l45t with Sha ARTA or with the raguivemants for the use

nec appear to coniLis
of airpers vevenue. AdScordingly, the FAA haz no basxs for sbhjesting to

Ehe legazigtion ac this tima,

| Howavaer, $Z the eeyvics chad¥yes exceadsd thes astusl coscs of providing
the inspecticn servitas at Tha GUM, Che sesVige charger tight be

| considazed to be a prohihited tax under ths AHTA. Moraover, in chaex

| ciroumstancex, the peymenc ©f tha service charge ravaaue by the GAR &0

the Guam Custome and Quarancina Agency and Depazemagt c?f Agriculrure

| might ba considered a2 psghibited use of aigpo¥t revanue uzder

149 T.8.C. § 47207(1) {3} (A}, In ccher words, eo avoid a ceoriflict wikh

‘vhese Federrl ragquirements, tha GAA and GOOA must 2ssurs thac the lavel
'of the service fags co not exsesd the coats of providizy inspection

services art GO,
Therafore. the FAA $trangly recsTmands that She GCOA prompely completa
indivial sweaskicy t£2 escehlisa cha cwazs of providieg the imspection

servicas and to esgeblizh the lovel of the ingpecrisn fees &8 tRAC tha
QQQA reviav cogtz angd Zee levels co & regular hasis.

[DR—

Please call if you have axy QUestians of raquife fuTemer inforwaticf.

Sincerely,

mj‘.;, {ajﬁ;é

ward S. Yoshin
Manager. ALEPoEtE Digerict
\08gice /
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Janvary 16, 1986

Me. Kevin J. Jahnsen
Carperate Counsel and AR Socratary

Deparonent A1180
5101 Norgwwest Drive
St Paul, Mirnesats 55111-3034

Daer Mr. Johnsen;

Refaren=e is made ta your jsttar of Decetnber &, 1655, regarding the Guam Cusiens,

Agricuttura, ang Quarantine gervicas ciarge (Guam User Fee) levied at Guam
Intacratonal Aitpen. Agarm. Guam.: Our ietsr of Novembar 13. 1885, was based upor

3 taviow of the iegisiation which canciuded the folowing with respect to the rassons
raised in your letizr

Reason 1.A, - “The ggisiation gnd reguistons which mplament Y Guam User
Fee show that tho Guam User £ee refated t¢ passengers ig, on s faca. a haad tax’

Seszion 40116(b} of 49 U.S.C. 40101 pro&ibits a Stata or pofiticat subdivixion of a State
from levying or coliecting o tax. fee. head meorquwonmmw
travelmg in &ir commenca. A review of the the Guam User Fee
mmummmmﬁumammﬂtmwua The fsais
mmmmmwonmcnmofpnmmwﬁatmmmm

Reason 1.8. - The Ant Head Tax Act prohibis Guam from mpssing the Guam
User Fes s to Passangers.’

The Guam User Fee is (evicd on an airwras and is nat lavied on an individuagl, The
protvbiion M 49 U.8.C. 40118 is defined as levind on a peraon. tha air fars, the sals, or
the gross recRips from air cammerss. The Guam User Fec has hesn detemmined to not

ba a head tax.
Razson 1.C. - “Tha anti-Head Tax Act prohibits Guam frony mposing the Guam

User Fae 83 1o camo.’

Sectan 40118(2)(A) prohbits & State fror assasging or lavying a tax on proparny. but
- the property is the propesty of the air camier. The property cantsd by an air camier is not

" what is referred to. The GUarm Uzer Fee as it refers 1o cargn is net fronibited by the

| Ami-Head Tax Act.

EXRTIBIT &
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Reascn 1.0, - The Guam User Fee t= not a permittad “Servica Charge” unner
subsecton (e) of the Ant-Head Tax Act.’

Your lotier statas that subsection (8) CONTraLts ana rmakes iliegai sectan (9). Secdon
(8) is spesking of sarvicas an taxes that are nommally collgamae by 10cat govemments
| from indviduals in their prisdictons. Secdan (b) sPeska of taxes lavisd on traveiars and
. arcamiarg. The subject of each secuon is different

The reasonablaness of tha fess is questiones. The actual cost of providing the services
is not known &t thig tme. The xitiel rate will be adjusted by reguiatior as the cast of the

servicas becemes known. The asual zsjusTnam of tha service charge to reasonsdly
- relgte t scheal costs snould be audited under the authonty of the singie sudit s The

| procedure is cansidersd i 5o reezenanie and Froter.

Remscn 2. - *The conditions plated ubon the Guarn Usar Fee in tha FAA letier of
' Novemger 13, 1995, do net sava the Guam Usar Fee from tha pronibitions af the Ants

| Head Tax Act,’

; Our lettar indicatad that tha ant head ax BCT MAY be violstad if the fees callected were
'higher than tha actual cast of the sefvices randered, it wyed the Guam Alrpart
Auterity {0 daterming the cost of the zarvicas and to adjust the fees a3 scon as
peswible, Regulstons ta this effect should be promuigared as so00n B3 Posaikie 10 avoid

the possiblity af comflct wit Section 40116, .

Buadunmeabwe.ammmoFM POSEoN regasding the Guem Usar Fee is not
considered to ba necesry at this time, Flaase advise if we can be of futher

bl S S Yyt

Howars 8, Yosni
Manager. Alrpans Dlstic ORce

etz GAA (Reymolds)
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.  SERVICE cm}nces

A,

Air Carrier Services,

2. ‘Charges. In order to calculate the service charges reasonably
attributable to each air carrier for the service associated with that
carrier, the Director shall determine the service charge to the several air
carriers by the following methodology. The Director shall first estimate
the cujrent annualized costs of providing, maintaining, and operating
the service charge facilities as they relate to air carrier operations,
exciuding air cargo operations, and then that annualized amount shall be
divided by 12. The GIAA shall apportion such monthly amount among
the several carriers in proportion to each carrier's revenue passenger
volume subject to the services, times the cost per passenger
determined below. Such monthly percentage of passenger volume shall
be determined by reference to the monthly activity reports of passenger
arrivals to be submitted to the GIAA by the air carriers, This
apportionment methodology corresponds to the methodoiogy used by
the Agency, pursuant to a long-standing agreement with the air carriers,
to appertion among the air carriers the Charges for Services of Customs
and Quarantine Qfficers for the cost of using Agency personnel on an
overtime basis,

Upon review and pursuant to this methodology, the Director has
determined such total current annualized costs of providing,
maintaining, and operating the service charge facilities as they relate to
air carrler operations, excluding air cargo operations, is approximately
$9,816,058. Thus, the monthly charge attributable to all carriers is
$818,004.83 as of October 1, 1997 for which each air carrier shall be
regponsible for temitting to the GIAA its assessed pro rata service
charge as determined by the GIAA under these rules and regulations.
This menthly charge shall be convertad to a cost per passenger for
purpose§ of the apportionment methodology and air carrier ticketing and
advertising by dividing the monthly charge by the average number of
revenue passengers during the preceding fiscal year. In accordance
with sa&tion IV.A.6 of these rules and regulations, the GIAA Airport
Tariff Schedule will be amended on: April 1, 1998 to reflect these
chargesiaccordingly.

ExHiB T e
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IV.  SERVICE CHARGE REVIEW

The Director will réyiew service charges at least annuelly and make such periodic
adjustments as may be necessary in accordance with these rules and regulations,

A. Air Carrier Service Charges.

| Formal Notice of Service Chargs Adjustments, The Director will
. deliver written notice of any adjustment of the monthly service
charge to GIAA and each air carrier subject thereto, In
. connection with the Director’s annuai budget review of the
“service charges as set forth under subparagraph 1 above, the
Director will provide the GIAA and air carriers with at least six
1 {8) months advanced hotice before any annual service charge
'adjustment is made to the GIAA Airport Tariff Schedule.
'Notwithstanding this advanced notification on annual service
‘charge adjustments, nothing in these rules shall be construed as
'to prohibit the Director from making, and implementing sooner,
.any pericdic adjustment to the service charge as the Director
‘deems necessary to pravent a significant under- or over-
‘collection of the service charge, No service charge adjustments
‘will take effect until the GIAA has amended the Airport Tariff
'Schedule and given notice thereof for a period of thirty {30) days
iin accordance with GIAA's Terminal Rules and Regulations, The
‘amended Airport Tariff Schedule will set forth the adjusted
annualized and monthly costs of customs, agriculture, and
quarantine services to air carriers, and provide that each carrier
will be assessed a proportionate share of the monthly costs
based on its revenue passenger volume.

s
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